
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 109 

exercise of the state's police power, and was not unconstitutional as a depri- 
vation of property without due process of law. In 1901 the legislature of 
Indiana passed an act somewhat similar to the Michigan statute except that 
it did not exempt from its operation sales by executors, administrators, etc. 
It seems that in 1903 the bankers, finding that they were not protected by 
the act of 1901, procured the passage of an act (Laws of 1903, p. 276) which 
made provision for those loaning money to the seller. In McKinster v. 
Soger, 163 Ind. 671, 73 N. E. 854, 106 Am. St. Rep. 268, the Supreme Court 
of Indiana declared the act of 1903 to be in violation of the fourteenth amend- 
ment to the federal constitution, in that it was class legislation, protecting 
only two classes of creditors, — sellers in good faith, and lenders of money, — 
by confining to them the remedy, and giving them a preference on execution. 
An Ohio statute (95 Ohio Laws, 96) relating to the same subject was 
declared by the Supreme Court of that state to be repugnant to the first 
article of the state constitution because it placed an unwarrantable restriction 
upon' the right of the individual to acquire and possess property, and because 
it contained a forbidden discrimination in favor of a limited class of credi- 
tors. The statute there passed upon was the same in effect as the Michigan 
statute. It contained, however, no exemption of sales by executors, etc., 
and made a violation of its terms a misdemeanor. The constitutionality of 
an Oklahoma statute (Chap. 30, p. 249, Sess. Laws, 1903), very similar in 
its provisions to the Michigan statute except that it provides that such sales 
"shall be presumed to be fraudulent and void," and imposes a penalty for 
making false and incomplete answers by the seller to the inquiries of the 
purchaser, has been upheld in Williams v. Fourth National Bank of Wichita 
(1905), — Okla. — , 82 Pac. Rep. 496, 2 L. R. A. (N. S.) 334. The Oklahoma 
court there found that the statute does not impair the right to private prop- 
erty nor is it unconstitutional as being class legislation. The Minnesota 
statute (Laws 1899, chap. 291, p. 357) differs from the Michigan statute in 
that the fraud is made merely presumptive and in that it does not exempt 
from its operation sales by executors, officers acting under judicial process, 
etc. In Kolander v. Dunn et al., 95 Minn. 422, 104 N. W. 371, the court 
seems to assume the constitutionality of the statute but holds that the act 
has no application to a sale of fixtures. 

An examination of the cases leads to the conclusion that the courts are 
very nearly evenly divided on the question of the constitutionality of these 
acts with, perhaps, a slight preponderance of authority in favor of their 
validity. The provisions are all rigorous in their application and, it has been 
suggested, will, in those states which sustain their validity, give rise to much 
litigation in the way of construction. J. P. B. 



The Liability of a Collecting Bank for the Defaults of its Corre- 
spondents. — A case recently decided by the Supreme Court of North Caro- 
lina, again brings up the question of the liability of a collecting bank for 
the negligence of its correspondents and their agents. This question is one 
of great practical importance, and it is of interest to note the holdings of 



no MICHIGAN LAW REVIEW 

the various states in regard to it. The case was as follows : One Floyd 
deposited a check for collection in plaintiff bank and the amount was credited 
to him to be charged back if the check was not paid. He drew several 
checks against the credit. The same day plaintiff sent the check for collec- 
tion to defendant M. bank, its correspondent at W. On the day of receipt 
the M. bank forwarded it for collection to the M. & F. bank, its corre- 
spondent at D., the drawee. The M. & F. bank went into liquidation before 
remitting the amount of the check to defendant M. bank. It was held that 
when a check, payable in another place, is deposited for collection, the whole 
duty of the receiving bank is to transmit the same in good season to a suit- 
able bank or other agent at the place of payment ; the bank so selected being 
the agent of the owner of the check, and the receiving bank therefore being 
not liable for the negligence of its correspondent or its correspondent's 
agents. Also that it was negligence in the M. bank to send the check 
directly to the drawee bank, custom and usage or express contract to the 
contrary notwithstanding. Bank of Rocky Mount, v. Floyd et al. (1906), — 
N. C. - 55 S. E. 95- 

There are two rules on the first point decided in this case. The first is 
known as the New York rule and holds the bank in which the check is depos- 
ited for collection responsible for the negligence (in collecting the same) of 
its correspondent bank and the correspondent bank's agents. This rule is 
followed in New York, — Commercial Bank v. Union Bank, 11 N. Y. 203; 
England, — Van Wart v. Woolley, 3 Barn. & C. 439; Georgia, — Bailie v. 
Augusta Sav. Bank, 95 Ga. 277; Indiana, — American Express Co. v. Haire, 
21 Ind. 4; Michigan, — Simpson v. Waldby, 63 Mich. 439; Minnesota, — Stress- 
guth v. Nat. German- American Bank, 43 Minn. 50; Montana, — Power v. 
First Nat. Bank, 6 Mont. 251 ; North Dakota, — Commercial Bank v. Red River 
Valley Nat. Bank, 8 N. D. 382 ; New Jersey, — Titus v. Mechanics' Nat. Bank, 
35 N. J. Law 588; Ohio, — Reeves v. State Bank, 8 Ohio St. 465, and in the 
United States Supreme Court, Exchange Nat. Bank v. Third Nat. Bank, 112 
U. S. 276. 

The courts adopting the New York rule base their holding on the strict 
principle of agency, that the first agent is liable to the principal for the 
negligence of the sub-agents employed by him in carrying out the principal's 
business; reasoning that the holder of the check employs the collecting bank 
to collect it in whatever way it may see fit, and that the risk of loss by the 
negligence of the sub-agents should therefore fall on the collecting bank, 
since the holder had no knowledge of the sub-agents, or privity with them. 
They answer the argument that the collecting bank has implied authority to 
employ sub-agents under such circumstances by the statement that the col- 
lecting bank has equal knowledge of the necessity of employing sub-agents 
and has the option of refusing the collection or contracting against liability 
for the defaults of sub-agents, if it does not wish to assume the greater 
liability imposed by this rule. 

The second rule — "the Massachusetts rule" — holds that when a bank 
receiving a check on an out-of-town bank for collection has transmitted it 
with proper instructions to a reputable and proper bank in the place of the 



NOTE AND COMMENT m 

drawee bank it has done its duty and is not responsible for the negligence of 
its correspondent or of the correspondent's agents in collecting. This rule 
is followed in Massachusetts, — Fabens v. Mercantile Bank, 23 Pick. 330; 
California, — Davis v. First Nat. Bank of Fresno, 118 Cal. 600; Connecticut, — 
East Haddam Bank v. Scovil, 12 Conn. 303; Illinois, — Waterloo Milling Co. 
v. Kneuster & Co.. 158 111. 259; Iowa, — Guelick v. National Bank, 56 Iowa 
434; Kansas, — Bank v. Ober, 31 Kans. 599; Kentucky, — Farmers' Bank and 
Trust Co. v. Newland, 97 Ky. 470; Louisiana, — Baldwin v. Bank of Louisiana, 
1 La. Ann. 13; Maryland, — Citizens' Bank v. Howell, 8 Md. 530; Mississippi, 
— Bowling v. Arthur, 34 Miss. 41 ; Missouri, — Bank v. Bank, 71 Mo. App. 
451; Nebraska, — First Nat. Bank of Pawnee City v. Sprague, 34 Neb. 318; 
Pennsylvania, — Merchants' Bank v. Goodman, 109 Pa. St. 422; Tennessee, — 
Bank v. Cummings, 89 Tenn. 618; Utah, — Tripler v. Bank, 21 Utah 313; 
Wisconsin, — Stacy v. Dane County Bank, 12 Wis. 629; it would seem from 
the cases of German Nat. Bank v. Burns, 12 Colo. 539, and Manhattan L. Ins. 
Co. v. First Nat. Bank,, 20 Colo. C. A. 529, that Colorado also follows the 
Massachusetts rule; South Dakota holds, in Sherman v. Port Huron E. & 
T. Co., 8 S. D. 343, that the Massachusetts rule is in harmony with § 4003 
Comp. Laws of South Dakota, but does not directly adopt it. 

The courts following the Massachusetts rule urge that the matter of 
foreign collections forms an exception to the principle of "respondeat 
superior," for the reason that under the circumstances the holder of the 
check expects, or ought to expect, that the bank will pursue the ordinary 
course of business in such cases and transmit the check to sub-agents in the 
place of collection; and,' therefore, since the customer has, by entrusting the 
check to the first bank for collection, impliedly authorized it to.- employ sub- 
agents, the risk of loss by the negligence of such sub-agents should fall on 
the customer. 

In the following states cases calling for the application of either of these 
two rules seem never to have reached the courts of last resort up to 1906; 
Alabama, Arizona, Arkansas, Delaware, Florida, Idaho, Maine, Nevada, New 
Hampshire, New Mexico, Oklahoma, Oregon, Rhode Island (But see Pawca- 
tuck Nat. Bank v. Barber, 22 R. I. 73), South Carolina, Texas, Vermont, 
Virginia, Washington, West Virginia, and Wyoming. 

It is almost unanimously held by the courts in the United States that it 
is negligence, for which the collecting bank will be held liable, to send a 
check deposited for collection direct to the drawee bank for collection. 

Mr. Justice Elliott said, in German Nat. Bank v. Burns, supra, "Even if 
we can conceive of such an anomaly as one bank acting as the agent of 
another to make a collection against itself, it must be apparent that the selec- 
tion of such an agent is not sanctioned by business-like prudence and dis- 
cretion. How can the debtor be the proper agent of the creditor in the very 
matter of collecting the debt? His interests are all adverse to those of his 
principal. If the debtor is embarrassed, there is the temptation to delay; if 
wanting in integrity, there is the opportunity to destroy and deny the evi- 
dence of the indebtedness. * * * As a matter of law such method of 
doing business cannot be upheld. It violates every rule of diligence." Drovers' 
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Nat. Bank v. Anglo-American P. & P. Co., 117 111. 100; Merchants Nat. 
Bank v. Goodman, 109 Pa. 422; German Nat. Bank v. Burns, 12 Colo. 539; 
Western Wheeled Scraper Co. v. Sadilek, 50 Neb. 105; Wagner v. Crook, 
167 Pa. 259; Contra, Indig v. City Bank, 80 N. Y. 100. For further discus- 
sion, see 4 Michigan Law Review, p. 226, and 34 Am. Dec. 307, Note. 

J. W. 



Reasonable Regulation of Primary Elections. — Primary election laws 
are gradually coming into more general existence, and are bound to raise 
many more or less interesting issues for the courts to pass upon. An 
important decision has just been rendered by the Supreme Court of Minne- 
sota, in State ex rel Thompson v. Scott, 108 N. W. Rep. 828, upon the power 
of the state legislature to require the payment of a fee upon the filing of 
papers for nomination at the primary election, and the court held such a 
requirement to be a reasonable regulation and constitutional. 

The Minnesota statute (§ 184, Rev. Laws, 1905), provides that any person 
eligible and desirous of having his name placed upon the primary election 
ballot as a candidate for any public office shall file his affidavit with the Secre- 
tary of State, when to be voted for in more than one county, and with the 
county auditor when to be voted for in a single county, and if the office be 
one for which pecuniary compensation is provided, upon the payment of a 
fee of $20 to the Secretary of State when filed with him, and $10 to the 
county auditor when filed with him, such officer shall then place the nominee's 
name upon the primary election ballot. 

Sec. 1, Art. 9 of the Constitution provides for uniformity and equality of 
taxation, and sec. 17, Art. 1 of the Constitution, that no amount of property 
shall ever be required as a qualification for any office of public trust. 

The relator claims that the filing fee bears no relation to the emolument 
of the office, cost of filing or cost or expenses of the election, and that its 
requirement is an unwarranted interference with the right of the voter, and 
if intended as a regulation, it is arbitrary, unreasonable, and void, ignoring 
the principles of equality and uniformity. 

Upon the face of it these arguments would seem to be convincing, and 
upon a close examination of People v. Board of Election Commissioners of 
Chicago, 221 111. 9, 77 N. E. 321 (1905), and State v. Drexel (Nebr.), 105 
N. W., 174 (1905), both cited in the opinion of the principal case, one is put 
to task to accept the distinctions between them and this case, maintained by 
the Minnesota court to exist. No doubt is entertained as to the power of 
the legislature to adopt some reasonable means to control and regulate 
primary elections. But if elections must be free to all who are qualified to 
participate in them, is it not also a maxim of democracy that the elector may 
have the right and opportunity to vote for whomsoever he wishes? This 
much admittedly true, can a man otherwise qualified than by failing or 
refusing to pay a fee, be refused to have his name placed upon the ballot? 
The case is novel in that it is new. Primary election laws are of compara- 
tively recent origin, and only the principal case and the Nebraska and Illinois 



